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How will this report be used? 

This is a brief description of how this report will be used for the benefit of people unfamiliar with the planning system. If you have concerns 
about a specific issue you should seek independent advice. 

The planning authority must consider this report before deciding whether or not to adopt the Amendment. 
[section 27(1) of the Planning and Environment Act 1987 (the PE Act)] 

For the Amendment to proceed, it must be adopted by the planning authority and then sent to the Minister for Planning for approval. 

The planning authority is not obliged to follow the recommendations of the Panel, but it must give its reasons if it does not follow the 
recommendations. [section 31 (1) of the PE Act, and section 9 of the Planning and Environment Regulations 2015] 

If approved by the Minister for Planning a formal change will be made to the planning scheme. Notice of approval of the Amendment will be 
published in the Government Gazette. [section 37 of the PE Act] 
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Overview 

Amendment summary   

The Amendment Moreland Planning Scheme Amendment C179moremore 

Common name South Street, Hadfield 

Brief description Rezone subject land from the Industrial 3 Zone to the Neighbourhood 
Residential Zone Schedule 1, apply the Environmental Audit Overlay and 
amend the Strategic Framework Plan at Clause 21.02 (as exhibited but 
now Clause 02.04) to identify the land as residential 

Subject land 77 to 87 South Street (odd numbers only), Hadfield 

The Proponent Craigcare Victoria Pty Ltd 

Planning Authority Moreland City Council 

Authorisation 31 August 2020 conditional 

Exhibition 5 November – 7 December 2020 

Submissions 1. Marion Attwater 

2. Joseph Bedros 

3. Environment Protection Authority 

 

Panel process   

The Panel Tim Hellsten 

Directions Hearing 8 April 2021 by videoconference 

Panel Hearing 4 May 2021 by videoconference 

Site inspections Unaccompanied, 22 April 2021 

Parties to the Hearing Council represented by Nicole Ford, Principal Strategic Planner and Kim 
Giaquinta Unit Manager Strategic, Planning Moreland City Council 

Craigcare Victoria Pty Ltd represented by Stephen Coleiro of G2 Urban 
Planning 

Joseph Bedros represented by Mark Stanojevic of ASK Planning Services 
Pty Ltd 

Marion Attwater 

Citation Moreland PSA C179more [2021] PPV 

Date of this report 10 May 2021 
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Executive summary 
Moreland Planning Scheme Amendment C179moremore (the Amendment) seeks to rezone land 
at 77, 79, 83, 85 and 87 South Street, Hadfield (subject land) from the Industrial 3 Zone (IN3Z) to 
the Neighbourhood Residential Zone Schedule 1 (NRZ1) and to apply the Environmental Audit 
Overlay (EAO). The purpose of the Amendment is to enable future residential development of the 
subject land and ensure the environmental conditions of the land are appropriate for any sensitive 
use to operate.  Council identified that the rezoning of the subject land from the IN3Z to a 
residential zone is consistent with the site’s identification in the Moreland Industrial Land Strategy 
2015-2030, Moreland City Council, 2016 (MILS) as a ‘Category 3 – Transitional-Residential Area’. 

Key issues raised in submissions included: 

• whether the application of the NRZ1 would impact on existing use rights and future 
housing outcomes 

• whether the application of the EAO was appropriate 

• procedural issues associated with the notification and strategic assessment of the 
Amendment. 

The Panel considers that MILS provides a clear strategic basis to apply a residential zone to the 
subject land.  The Panel is satisfied that the application of the NRZ1 is the appropriate residential 
zone to apply to the subject land as it reflects the prevailing neighbourhood character and is the 
zone applied in all adjoining residential areas, including those areas abutting the nearby ‘Core 
industry and employment’ precinct.  The Panel considers that the NRZ1 provisions contain 
sufficient discretion to enable a nuanced housing site response on the subject land sites that 
reflect its particular context and that an alternative zone schedule or overlay control is not 
warranted or strategically justified. 

The Panel considers that Council has provided a sufficient level of information and analysis to 
support the application of the EAO on the subject land. 

The Panel is satisfied that Council has undertaken a sufficiently rigorous strategic assessment of 
the subject land to support its position on the Amendment.  The Amendment will not result in any 
significant transport network impact of the scale relevant to the Transport Integration Act.  
Localised traffic and parking issues are more appropriately dealt with at the planning permit 
application stage.  The Panel is satisfied that appropriate notification of the Amendment was 
given. 

The Panel received a detailed analysis of the historical land use of 79 South Street in support of a 
position that that site enjoys existing use rights.  No information was put to the Panel to dispute 
this claim however the appropriate basis to lawfully establish existing use rights is through section 
97N of the Planning and Environment Act 1987 (the Act).  At the time of the Hearing this process 
was well advanced.  Consistent with section 6(3) of the Act the Amendment does not impact 
lawfully established existing use rights.  The Panel does not consider that the existing commercial 
and industrial uses on the site will compromise housing outcomes being achieved on the subject 
land or that future housing activity will adversely impact these existing uses. 

The Panel concludes that the Amendment is appropriate and strategically justified and will result in 
a net community benefit. 

The Panel notes that as a result of Moreland Planning Scheme Amendment C200more, the 
Housing Framework Plan in Clause 02.04 needs to be corrected to identify the subject land as a 
minimal change area.  This is broadly consistent with the authorisation condition. 
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Recommendations 

Based on the reasons set out in this Report, the Panel recommends that Moreland Moreland 
Planning Scheme Amendment C179moremore be adopted as exhibited subject to the following: 

 Amend the Housing Framework Plan in Clause 02.04 to designate the subject land as a 
‘Minimal change’ area as shown in Appendix B. 
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1 Introduction 

1.1 The Amendment 

(i) Amendment description 

Moreland Planning Scheme Amendment C179more (the Amendment) proposes to rezone land at 
77, 79, 83, 85 and 87 South Street, Hadfield (subject land) from an Industrial 3 Zone (IN3Z) to a 
NRZ1 and to apply the EAO to ensure that the environmental conditions of the land are 
appropriate for any sensitive use to operate. 

The Amendment also proposes to amend the Strategic Framework Plan at Clause 21.02 of the 
Moreland Planning Scheme to identify the land as residential, consistent with the intent of the 
rezoning. 

The purpose of the Amendment is to enable the subject land to be used for residential purposes 
consistent with its designation as a ‘Category 3 – Transitional-Residential Area’ in the Moreland 
Industrial Land Strategy 2015-2030 (MILS). 

The proponent for the Amendment is Craigcare Victoria Pty Ltd (Craigcare) which operates an 
aged care facility to the south of the subject land (1A Virginia Street) and owns 87 South Street and 
the two adjoining properties at 89 and 91 South Street.  Craigcare has approval to extend its 
operations to 89 and 91 South Street and anticipates future expansion to include 87 South Street. 

(ii) The subject land 

The Amendment applies to land shown in Figure 1 shown within the red polygon.  The subject land 
is relatively flat and contains three warehouse style buildings used for automotive part sales, food 
production and retailing, warehouse and workshop (79-85 South Street) and two detached single 
storey brick dwellings (77 and 87 South Street). 

Figure 1 Subject land 

 
Source: VicMap 
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The subject land and land opposite which comprises a food processing operation and the 
Moreland City Council (Council) operations centre (both sites shaded brown in Figure 1) are within 
the IN3Z.  Adjoining residential areas including the Craigcare aged care facility is within the NRZ1 
and have a prevailing scale of one to two storeys.  The Jacinta Bartlett Reserve is located 50 metres 
to the east of the subject land (shaded green in Figure 1). 

1.2 Background 

Table 1 sets out a chronology of events for the Amendment. 

Table 1 Chronology of events 

Date Event 

April 2016 Moreland Planning Scheme Amendment C158 gazetted, 
implementing the MILS 

13 September 2019 Request from Craigcare to prepare a Planning Scheme Amendment 

5 March 2020 Compass Environmental prepare Phase 1 History Assessment of 77 
and 87 South Street for Craigcare, to support the Amendment 
request 

31 August 2020 Amendment authorised with the condition that Council: 

Amend the Strategic Framework Plan at Clause 
21.02 to identify the land as residential, consistent 
with the intent of the rezoning. 

5 November - 7 December 2020 Amendment exhibited 

14 January 2021 Moreland Planning Scheme Amendment C200more gazetted, 
transitioning the Municipal Strategic Statement and Local Planning 
Policy Framework into the implementing the Municipal Planning 
Strategy and Strategic Planning Policy Framework format 

10 March 2021 Council considers submissions and resolves to refer them to a Panel 

4 May 2021 Hearing commenced 

1.3 Summary of issues raised in submissions 

Three submissions were received following the exhibition of the Amendment: 

• Submission 1 which objected to the Amendment raising procedural issues about the level 
of strategic assessment undertaken, exhibition and delegation as well as issues relating to 
traffic and carparking and net community benefit. 

• Submission 2, from the land owner of 79 South Street which generally supported the 
Amendment but raised concerns about recognition of existing use rights and the 
restrictive nature of NRZ1 relating to height and built form and future redevelopment 
potential of the site. 

• Submission 3, from Environment Protection Authority (EPA) commenting about the 
justification of the EAO rather than undertaking an environmental audit. 
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1.4 Procedural issues 

(i) Conduct of Hearing 

The Committee advised parties that it would be conducting the Directions Hearing and Main 
Hearing by video conference using MS Teams due to physical distancing restrictions associated 
with the coronavirus disease pandemic.  No party objected to this Hearing format. 

Marion Attwater advised the Panel on the 4 May 2021 that she was unable to prepare her 
submission in time for the Hearing and via email set out her key concerns relating to Council’s 
decision making process and the need for greater consideration of carparking.1 The Panel advised 
Ms Attwater that it would consider her original submission and the additional material provided 
when preparing this Report. 

(ii) Moreland Planning Scheme Amendment C200more and proposed changes to 
Clause 02.04 

Moreland Planning Scheme Amendment C200more replaced the Local Planning Policy Framework 
of the Moreland Planning Scheme with a new Municipal Planning Strategy at Clause 02, local 
policies within the Planning Policy Framework at Clauses 11-19 and amends a number of schedules 
to overlays and operational provisions consistent with the reforms to the Victoria Planning 
Provisions introduced by Amendment VC148. 

Amendment C200more was approved prior to Council’s consideration of submissions. While 
Amendment C200more does not affect the key components of the Amendment (application of the 
NRZ1 and EAO), the relevant provisions of Clause 22.01 including the Strategic Framework Plan 
have been translated into the various framework plans that make up Clause 02.04 including the 
Housing and Economic Development Framework Plans. 

Council advised that the Housing Framework Plan at Clause 02.04 identifies the subject land as one 
of a number of a ‘Transitional-residential areas’ (Figure 2) and that a change is now required to 
identify the subject land as a minimal change housing area rather residential (broadly consistent 
with the intent of the authorisation condition).  Council’s closing submission included an amended 
copy of the Housing Framework Plan (included in Appendix B of this Report and requested that the 
Panel support that change to the Amendment.2   This proposed post-exhibition change is discussed 
in Chapter 3.1 of this Report. 

 
1  Document 9 
2  Document 11 
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Figure 2 Clause 02.04 Housing Framework Plan 

 

(iii) Existing use rights 79 South Street 

Gadens Lawyers for the owners of 79 South Street wrote to the Panel on the 22 April 2021 setting 
out the historical use and development of that land and a basis of identifying that the land enjoyed 
existing use rights as set out in section 6(3) of the Planning and Environment Act (the Act) and 
sought: 

11. To avoid any future confusion as a consequence of the Amendment (assuming it 
is approved), our client submits that the Panel should include the following 
references in the Panel Report: 

a. an acknowledgement that No. 79 has existing use rights for industrial uses, 
including the current use of No. 79 the H&B Auto Parts; and 

b. confirmation that the existing industrial use of No. 79 can continue following 
the NRZ rezoning. 

12. The Panel Report can then be provided as evidence of No. 79's existing use 
entitlement to future tenants and land owners. 

The Panel declined to make any commitment as to the content of its findings or Report.  Such a 
request was inappropriate and outside the scope of a Panel’s role.  It is not appropriate for the 
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Panel to effectively make a legal ruling as to the existence of existing use rights particularly when 
its role is to make recommendations following the consideration of submissions.  The land owner 
has the capacity to apply to Council as the responsible authority for a certificate of compliance 
under section 97N(1) that an existing or proposed use or development of land complies with the 
requirements of the planning scheme at the time of issue or alternatively to seek a declaration 
under section 149A of the Act.  The Panel discusses broader issues associated with existing use 
rights at Chapter 3.1.  Council advised the Panel at the Hearing that a section 97N application had 
been made and was under active consideration.  Mark Stanojevic of ASK Planning Services Pty Ltd 
advised the Panel on the 4 May 2021 that his client (Joseph Bedros) would rely on the Gadens 
Lawyers submission and would not be attending the Hearing and that the issue of a section 97N 
certificate was imminent.3 

1.5 The Panel’s approach 

The Panel has assessed the Amendment against the principles of net community benefit and 
sustainable development, as set out in Clause 71.02-3 (Integrated decision making) of the Planning 
Scheme. 

The Panel considered all written submissions made in response to the exhibition of the 
Amendment, observations from site visits, and submissions, evidence and other material 
presented to it during the Hearing.  It has reviewed all material provided and has had to be 
selective in referring to the more relevant or determinative material in the Report.  All submissions 
and materials have been considered by the Panel in reaching its conclusions, regardless of whether 
they are specifically mentioned in the Report. 

This Report deals with the issues under the following headings: 

• Planning context 

• Application of the Neighbourhood Residential Zone Schedule 1 and Environmental Audit 
Overlay 

• Other issues. 

 
3 Document 10 
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2 Planning context 

2.1 Planning policy framework 

Council submitted that the Amendment is supported by various clauses in the Planning Policy 
Framework, which the Panel has summarised below.4  Council’s position was supported by the 
proponent’s analysis.5 

(i) Victorian planning objectives 

The Amendment will assist in implementing State policy objectives set out in section 4 of the Act 
by: 

• 1(a) providing for the fair, orderly, economic and sustainable use, and development 
of land; 

• 1(c) securing a pleasant, efficient and safe working, living and recreational 
environment for all Victorians and visitors to Victoria; 

• 1(g) balancing the present and future interests of all Victorians. 

(ii) Municipal Planning Strategy 

Clauses 02.03-1 (Settlement) and 02.03-5 (Housing) 

The Amendment supports Clauses 02.03-1 and 02.03-5 by: 

• facilitating residential development in industrial areas identified as Transition Residential 
Areas in the Economic Development Framework Plan 

• encouraging a diversity of housing that meets the needs of different sectors of the 
community 

• encouraging housing that is designed to meet the changing needs of occupants over their 
lifetimes 

• facilitating housing that is affordable in relation to purchase price, rental price and 
ongoing living costs (utilities, transport) associated with the design and location of 
housing 

• encouraging infill development in residential areas not identified for housing growth. 

Clause 02.04 (Strategic Framework Plans) 

The Amendment supports Clause 02.04 by supporting the development of Transition Residential 
Areas where housing growth and change should be facilitated in the Housing Framework shown.  
The Amendment will contribute to an increase in housing supply and diversity to meet the 
changing needs of the community. 

(iii) Planning Policy Framework 

Clause 11.01-1R (Settlement) 

The Amendment supports Clause 11.01-1R by providing for housing and neighbourhoods of 
varying densities. 

 
4 Council’s Part A submission – Document 6 
5 Proponent submission – Document 7 
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Clause 13.04-1S (Contaminated and potentially contaminated land) 

The Amendment supports Clause 13.04-1S by ensuring potentially contaminated land is suitable 
for its intended future use and can be remediated for residential development. 

Clause 15.01-5L Neighbourhood character) 

The Amendment supports Clause 15.01-5L by applying the NRZ1 to an area of minimal and 
incremental change. 

Clauses 16.01-2S (Location of residential development), 16.01-1L (Homes in Moreland), 
16.01-4 (Housing Diversity) and 16.01-7S (Residential aged care facilities) 

The Amendment supports Clause 16.01 by providing housing supply and diversity opportunities 
within urban areas and supporting the implementation of Homes in Moreland strategies which 
specifically include encouraging residential rezoning in areas identified as ‘Transition Residential’ 
Areas within the Strategic Framework Plan. 

The Amendment supports Clause 16.01-7S by facilitating the provision of aged care facilities which 
contribute to housing diversity and choice and support aging in place. 

Clause 17.01-1L (Core Industry and Employment areas) 

The Amendment supports Clause 17.01 generally and Clause 17.01-1L specifically by retaining core 
industry and employment areas for existing viable industries and supporting a broader range of 
employment uses including a mix of industry and office based uses while transitioning identified 
isolated pockets of industry surrounded by residential areas to residential use consistent with the 
MILS. 

2.2 Plan Melbourne 

Plan Melbourne 2017-2050 sets out strategic directions to guide Melbourne’s development to 
2050, to ensure it becomes more sustainable, productive and liveable as its population approaches 
8 million.  Plan Melbourne is structured around seven outcomes, which set out the aims of the 
plan.  The outcomes are supported by Directions and Policies, which outline how the outcomes 
will be achieved.  The directions particularly relevant to the Amendment relate to Outcome 2 - 
Providing housing choice in locations close to jobs and services by: 

• managing the supply of new housing in the right locations including established areas to 
create 20 minute neighbourhoods 

• providing housing diversity and choice 

• planning for expected housing needs 

• providing for new housing in established areas that support 20 minute neighbourhoods 
and help create liveable communities and neighbourhoods. 

• facilitates the renewal of underutilised industrial land for housing in proximity to 
existing infrastructure within a priority investigation area in the Brunswick to Batman 
corridor. 

2.3 Moreland Industrial Land Strategy 2015-2030 

The MILS was introduced into the Moreland Planning Scheme through Amendment C158 on 6 
April 2017. 
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The MILS is a background document in the Moreland Planning Scheme and informs the 
designation of all industrial land in the City of Moreland, by site or precinct, into one of three 
strategic categories identified in Clauses 02.03-5, 02.03-6, 02.04, 16.01-1L and 17.01-1L: 

• Category 1: ‘Core Industrial and Employment Areas’ – maintain land for industry and 
other employment uses 

• Category 2: ‘Employment Areas’ – support a transition to a broader range of employment 
uses and seek to prioritise employment uses over residential uses 

• Category 3: ‘Transitional – Residential Areas’ – support change in some areas to facilitate 
quality residential development that contributes to housing supply. 

Category 3 areas are identified as small areas of industrial and employment land that are 
surrounded by residential zoned land or other sensitive uses to residential zones. 

The MILS Vision and Framework Plan are supported by a series of objectives and implementation 
strategies including the following which relate to land in Category 3 – Transition Residential Areas: 

Objective 4 

(Transition – Residential Areas – Category 3) 

To support change in Transition-Residential Areas (Category 3) to facilitate quality 
residential development and contribute to housing supply. 

Strategies 

Support the rezoning and redevelopment of Transition Residential Areas to allow 
quality residential development. 

Discourage new industry and businesses from locating in Transition Residential 
Areas. 

Discourage existing business from expanding in Transition Residential Areas.  
However, where an existing business wishes to expand on their current site, manage 
the expansion having regard to the impacts on residential uses. 

Encourage redevelopment in Transition Residential Areas to be of a high quality to 
contribute to an overall improvement in the amenity of the area and maximise the 
contribution to the public realm 

Implementation 

Apply the Mixed Use Zone (MUZ), Residential Growth Zone (RGZ), or General 
Residential Zone (GRZ).  Zone selection will be informed by the size and location of 
the site and the ability to manage off site impacts and integrate with the scale of the 
surrounding neighbourhood at site or precinct boundaries.  Given the objective for 
Transition Residential Areas to make a contribution to overall housing supply, the 
Neighbourhood Residential Zone (NRZ) should only be used in specific 
circumstances, such as very small and isolated sites. 

The subject land is located within ‘Area 19 – Walter Street Precinct’ (Figure 3) which is a Category 3 
– Transition Residential Area based on a detailed assessment of the context and size of the 
precinct, surrounding residential zoned land and isolation from larger core industry and 
employment areas and activity centres.  It identifies the precinct as comprising a “few small 
industrial sites and precincts that are poorly located for continued industrial or alternative 
commercial uses will contribute to Moreland’s housing supply and be transitioned to quality 
residential environments, designed to maximise contribution to housing supply and the public 
realm …” 
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Figure 3 Excerpt Moreland Industrial Land Strategy Walter Street Precinct Area 19 

 

2.4 Housing strategies 

A Home in Moreland: The housing we need now and into the future, .id consulting, August 2018 
and Supplying Homes in Moreland, SGS Economics and Planning, July 2019 provide a snap shot of 
the Municipality’s changing housing needs in relation to population growth and demographic 
changes and support the housing directions in the Planning Policy Framework and application of 
the residential zones.  Key forecast findings include: 

• growth of 78,596 additional persons by 2036 

• an ageing population and increase in one and two person households, with lone person 
households replacing couples with children as the most common type of household by 
2036 

• demand for 38,000 net additional dwellings by 2036. 

2.5 Planning scheme provisions 

A common zone and overlay purpose is to implement the Municipal Planning Strategy (and the 
Planning Policy Framework). 

(i) Zones 

The land is in the IN3Z. The purposes of the Zone are: 
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• To provide for industries and associated uses in specific areas where special 
consideration of the nature and impacts of industrial uses is required or to avoid 
inter-industry conflict. 

• To provide a buffer between the Industrial 1 Zone or Industrial 2 Zone and local 
communities, which allows for industries and associated uses compatible with the 
nearby community. 

•  To allow limited retail opportunities including convenience shops, small scale 
supermarkets and associated shops in appropriate locations. 

• To ensure that uses do not affect the safety and amenity of adjacent, more 
sensitive land uses. 

The Amendment proposes to apply the NRZ1 to the subject land the purposes of which include: 

• To recognise areas of predominantly single and double storey residential 
development. 

• To manage and ensure that development respects the identified neighbourhood 
character, heritage. 

• environmental or landscape characteristics. 

• To allow educational, recreational, religious, community and a limited range of 
other non-residential. 

• uses to serve local community needs in appropriate locations. 

The Schedule to the NRZ1 does not identify neighbourhood character objectives or nominate a 
minimum subdivision area or maximum height that is different to those identified in the NRZ 
provisions.  The Schedule includes a decision guideline that requires consideration of Clause 22.01 
Neighbourhood Character Policy although the Panel notes this clause no longer exists and has 
been transferred to the Planning Policy Framework. 

(ii) Overlays 

The Amendment proposes to apply the EAO to the subject land the purposes of which is to: 

To ensure that potentially contaminated land is suitable for a use which could be 
significantly adversely affected by any contamination. 

The EAO requires: 

Before a sensitive use (residential use, child care centre, pre-school centre or primary 
school) commences or before the construction or carrying out of buildings and works 
in association with a sensitive use commences, either: 

• A certificate of environmental audit must be issued for the land in accordance with 
Part IXD of the Environment Protection Act 1970, or 

• An environmental auditor appointed under the Environment Protection Act 1970 
must make a statement in accordance with Part IXD of that Act that the 
environmental conditions of the land are suitable for the sensitive use. 

The following overlays apply to the subject land and are not proposed to be removed or altered by 
the Amendment: 

• Special Building Overlay applies to a small portion of 77 South Street 

• Development Contributions Overlay 1 which applies across the municipality. 
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2.6 Ministerial Directions and Practice Notes 

(i) Ministerial Directions 

The Explanatory Report discusses how the Amendment meets the relevant requirements of 
Ministerial Direction – The Form and Content of Planning Schemes pursuant to section 7(5) of The 
Act and Ministerial Direction No. 11 – Strategic Assessment of Amendments (MD11).  That 
discussion is not repeated here.  MD11 and Planning Practice Note 46: Strategic Assessment 
Guidelines, August 2018 (PPN46) are discussed further at Chapter 4. 

Ministerial Direction No. 1 – Potentially Contaminated Land (MD1) requires planning authorities to 
satisfy themselves that the environmental conditions of land proposed to be used for a sensitive 
use (defined as residential, child-care centre, pre-school centre or primary school), agriculture or 
public open space are or will be suitable for that use. 

Ministerial Direction No. 19 – Preparation and content of Amendments that may significantly 
impact the Environment, Amenity and Human Health (MD19) requires planning authorities to seek 
the views of the EPA in the preparation of planning scheme that could result in use or 
development of land that may result in significant impacts on the environment, amenity and 
human health due to pollution and waste. 

Council submitted that it had considered MD1 and MD19 in preparing the Amendment and that 
the rezoning gives rise to potentially contaminated land risk as the proposed NRZ allows for 
residential and other sensitive land uses.  Council identified that the phase 1 site assessment for 77 
and 87 South Street revealed a ‘medium’ potential for contamination from historic land use.  It 
identified that the application of the EAO to the subject land will ensure that any potential 
contamination is identified and addressed via environmental investigations prior to the 
commencement of any sensitive land uses. 

Ministerial Direction No 9 – Metropolitan Strategy requires that planning scheme amendments 
must have regard to Plan Melbourne. 

(ii) Planning Practice Notes 

Planning Practice Note 30 – Potentially Contaminated Land, June 2005 (PPN30) provides guidance 
for planners and applicants on the appropriate level of assessment of contamination for a planning 
scheme amendment and the circumstances where the EAO should be applied or removed.  
Council submitted that the application of the EAO was consistent with PPN30. 

Planning Practice Note 91: Using the residential zones (PPN91) provides guidance to the 
application of residential zones including the NRZ to areas where there is no anticipated change to 
the predominantly single and double storey character and that minimal or incremental housing 
change is anticipated.  The General Residential Zone (GRZ) is identified for use where housing 
development of three storeys exists or is planned for in locations offering good access to services 
and transport and incremental or more substantial housing change is anticipated. 
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2.7 Discussion and conclusion 

For the reasons set out in the following chapters, the Panel concludes that the Amendment is 
supported by, and implements, the relevant sections of the Planning Policy Framework, and is 
consistent with the relevant Ministerial Directions and Practice Notes.  The Amendment is well 
founded and strategically justified, and the Amendment should proceed subject to addressing the 
more specific issues as discussed in the following chapters. 
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3 Application of the Neighbourhood 
Residential Zone Schedule 1 and 
Environmental Audit Overlay 

3.1 Application of the Neighbourhood Residential Zone Schedule 1 

(i) The issues 

The issues are: 

• whether the application of the NRZ1 will limit future development opportunity or restrict 
existing use rights 

• whether the Amendment will result in a Net Community Benefit 

• whether the application of the NRZ1 is appropriate and strategically justified. 

(ii) Relevant provisions, Ministerial Directions and Practice Notes 

Relevant provisions, Ministerial Directions and Practice Notes are: 

• Clause 63.01 Extent of Existing Use Rights and Clause 63.11 Proof of continuous use 

• Ministerial Direction No. 11 – Strategic Assessment of Amendments (MD11) 

• Planning Practice Note 46: Strategic Assessment Guidelines, August 2018 (PPN46) 

• Planning Practice Note 91: Using the residential zones (PPN91). 

(iii) Submissions 

The submission from Joseph Bedros (Bedros) prepared by ASK Planning Services Pty Ltd was 
supplemented by a letter from Gadens Lawyers prepared for the owners of 79 South Street which 
contained an historical analysis of the use and development of that site (informed in part by aerial 
photographs dating to 1966).  That analysis concluded that 79 South Street has been used for 
industrial purposes since at least 1985 and that the site “has existing use rights for industrial uses … 
and may continue to be used for industrial purposes, even if No. 79 is rezoned to NRZ”. 

The Bedros submission while agreeing with the general premise of the Amendment, opposed it in 
its exhibited form.  The submission identified two key issues: 

• Existing use rights have been asserted in exhibited documentation but must be 
clearly established to ensure that our client or any future owner/operator can 
continue to lawfully operate a warehouse and office (both land uses being section 
3 in the use table in the proposed NRZ1); and 

• The proposed NRZ1 schedule does not recognise the site’s unique setting and 
existing conditions having regard to future redevelopment and built form, especially 
in relation to height and site coverage.  The application of the NRZ implies that the 
land would be subject to the same restrictive policy guidance for height that would 
be applied to ‘typical’ low-density residential land across the municipality, despite 
its abuttal to an expanding aged care facility which enjoys a height limit up to 16 
metres, greater site coverage and no garden area limitations as a residential 
building. 

The Bedros submission sought the opportunity for further work to establish the impacts on 
existing use rights and for a more tailored zone response that recognised the sites context and 
interface. 
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Craigcare submitted that the Amendment: 

• was consistent with and supported the Planning Policy Framework 

• was consistent with the MILS and would reduce conflict between industrial-commercial 
and residential uses 

• would have positive social and economic effects including through the provision of more 
aged care beds, provide for employment opportunities (noting that in the short-medium 
term the jobs associated with existing activities on the subject land were likely to remain) 
and improve neighbourhood character and amenity 

• appropriately applied the NRZ was appropriate and would enable medium density 
housing outcomes and that the scale and form of the aged care facility would form part 
of the subject lands context and inform design outcomes. 

Ms Attwater’s submissions raised several concerns about the level of strategic analysis undertaken 
by Council in assessing the Amendment against the requirements of MD11 and PPN46, the 
Transport Integration Act 2010 and whether housing needs should be prioritised over the need to 
retain and grow industry and manufacturing activity within Moreland.  In particular she was critical 
that Council had: 

• not utilised the strategic checklist guidelines 

• relied on out-of-date material (ignoring the lack of neighbourhood character objectives in 
the NRZ schedules consistent with PPN91 and a COVID 19 slowing growth rate) to justify 
its strategic assessment 

• failed to identify the most suitable, well serviced areas for attracting population and 
housing growth. 

Council submitted that it had assessed the Amendment properly and consistent with MD11 and 
PPN46.  It identified that the Strategic Assessment Guidelines were used when preparing the 
Amendment and were provided to the Department of Environment, Land, Water and Planning 
(DELWP) at the Amendment lodgement stage.  It said that this document is an administrative 
document to guide and assist in preparation of an amendment and is not required to be exhibited. 

The Council submission identified that the MILS provided the strategic framework justification for 
making decisions about industrial zoned land.  It said the MILS remained current and would be 
reviewed in 2030 following regular monitoring.  While acknowledging the importance of retaining 
industry and manufacturing is detailed in the MILS, the MILS also supports the rezoning of smaller 
areas of industrial and employment land that are surrounded by residential zoned land or other 
sensitive uses, with poor access to the regional road network, and isolated from larger core 
industry and employment areas and activity centres.  Council submitted the MILS and the Planning 
Policy Framework (including Plan Melbourne) and its housing strategies supported the provision of 
further housing in established areas. 

Council’s Part B submission included an assessment of the residential suite of zones to establish 
that the NRZ was the most appropriate to be applied to the subject land, noting that the MILS 
identifies Category 3 areas, zone selection will be informed by the size and location of the site and 
the ability to manage off site impacts and integrate with the scale of the surrounding 
neighbourhood at site or precinct boundaries.  Council identified that the key difference between 
the NRZ and GRZ related to height (a maximum of 9 metres or 2 storeys for the NRZ versus 11 
metres in height, with a maximum of three storeys in the GRZ in most instances).  It submitted that 
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the NRZ was more appropriate as the subject land is within an area characterised by one and two 
storey dwellings, and is not located within a focus area for change or increased housing density.  It 
identified that the nearest Neighbourhood Activity Centre was located approximately 900 metres 
to the north at West Street Hadfield, the Glenroy Major Activity Centre 2 kilometres away and the 
Fawkner Train Station approximately 1.3 kilometres away. 

Council acknowledged however that the subject land’s interface with the aged care facilities two 
storey elements and the industrial uses on the north side of South Street would enable a level of 
discretion to be applied to the consideration of design responses including neighbourhood 
character, dwelling height to the rear and arrangements for rear yards.  However, Council 
considered that neither the site at 79 South Street or the subject land generally was of a size to 
warrant a different zone or specific zone schedule approach or the application of a specific Design 
and Development Overlay.  It noted that it was not possible or appropriate to ‘turn off’ the 
requirement to assess the surrounding character through application of a zone schedule. 

In relation to existing use rights Council submitted that they had contacted all business operators 
directly by telephone prior to exhibition to explain the Amendment and how the Moreland 
Planning Scheme protected existing use rights and included related information on the distributed 
fact sheet sent to all affected owners and occupiers and adjoining sites.  It noted that Clause 63 of 
the Moreland Planning Scheme protects existing land uses that become prohibited following a 
rezoning.  It confirmed it was working with the submitter to clarify existing rights through the 
section 97N process which would “provide certainty to the submitter that the business and use of 
the land as a warehouse can continue operating within the Neighbourhood Residential Zone if the 
landowner is not ready to redevelop the site for residential purposes”. 

(iv) Discussion 

Strategic justification 

The Panel has considered whether the planning policies that support the development of 
employment areas are compromised by the rezoning of the subject land to a residential zone 
which introduces more amenity sensitive uses closer to existing industrial uses and displaces 
existing employment uses.  The Panel has also considered whether the Amendment creates a net 
community benefit and will support sustainable planning outcomes consistent with Clause 71.02-3 
(integrated decision making). 

The Panel considers that the Amendment strikes the right balance between the protection of core 
industry and employment areas and facilitating the housing use of an industrial area that sits 
within an established residential environment and that is strategically identified to transition to 
housing. 

The MILS provides the key strategic basis on which to consider planning decisions relating to 
employment uses.  It provides a clear basis for supporting the future housing use of an identified 
transition area (precinct 16).  While it is not the Panel’s role to re-prosecute the directions of the 
MILS, the subject land is relatively isolated from other activity centres and core industry and 
employment nodes and fragmented.  The individual lots on the subject land are relatively small 
and have limited opportunity for major commercial or industrial redevelopment.  While there is a 
core industry and employment precinct opposite the subject land, it comprises only two holdings, 
one of which is Council’s operations centre and the other a modern food processing operation 
which are adjoined to the east and west by established residential areas.  The subject land would 
therefore appear to be appropriate for a transition to a residential zone. 
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There is no Municipal Planning Strategy policy which seeks to protect the existing core industry or 
employment areas from the impacts of sensitive uses on adjoining land, although this is implied by 
state policy.  The MILS needs to be considered as a whole and the Panel notes that it clearly 
identifies areas suitable for transition in the context of identified core industry and employment 
areas and their strategic role in providing for diverse employment outcomes.  It is therefore 
reasonable to assume that issues of interface uses have been contemplated strategically. 

The Panel is satisfied that Council has applied a sufficient degree of rigour in considering the 
strategic merits of the Amendment consistent with MD11 and PPN46.  Council’s submission 
identified that it had completed and submitted to DELWP the strategic checklist guidelines and 
undertaken inappropriate level of assessment commensurate with the scale of the subject land 
and extent of supporting policy.  While Melbourne’s population growth rates have slowed as a 
result of the COVID 19 pandemic, the housing objectives of Plan Melbourne and the provision of 
housing diversity to meet identified changing household needs remain relevant.  The Panel notes 
the comments of Ms Attwater regarding the lack of neighbourhood character objectives in the 
schedules to residential zones but considers this a matter for Council and not for this Amendment 
to resolve. 

There was no information or evidence put to the Panel to suggest that a housing outcome for the 
subject land would result in a net loss of jobs or economic activity.  While the Amendment will only 
make a modest contribution to housing supply for Moreland or within Hadfield it will support the 
potential further provision of aged care beds.  This activity has the potential to support further 
activity and employment in the area.  In the short to medium term there is no reason why the 
existing site activities would be displaced by the change in zoning.  On balance the Panel considers 
that the Amendment will achieve a positive net community benefit. 

Existing use rights 

Section 6(3) of the Act provides that nothing in a planning scheme or amendment shall: 

(a) prevent the continuance of the use of any land upon which no buildings or works 
are erected for the purposes for which it was being lawfully used before the 
coming into operation of the scheme or amendment (as the case may be); or 

(b) prevent the use of any building which was erected before that coming into 
operation for any purpose for which it was lawfully being used immediately before 
that coming into operation; or 

(c) prevent the use of any works constructed before that coming into operation for 
any purpose for which they were being lawfully used immediately before that 
coming into operation; or 

(d) prevent the use of any building or work for any purpose for which it was being 
lawfully erected or carried out immediately before that coming into operation; or 

(e) require the removal or alteration of any lawfully constructed building or works. 

This statutory protection is acknowledged in Clause 63.01 of the Moreland Planning Scheme which 
provides that an existing use right is established in relation to use of land under this scheme if any 
of the following apply: 

• The use was lawfully carried out immediately before the approval date. 

• A permit for the use had been granted immediately before the approval date and 
the use commences before the permit expires. 

• A permit for the use has been granted under Clause 63.08 and the use 
commences before the permit expires. 

• Proof of continuous use for 15 years is established under Clause 63.11. 
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• … 

• … 

Clause 63.11 sets out the basis on which proof should be established to confirm existing use rights 
which include a certificate of compliance issued under section 97N of the Act. 

While it is not appropriate for the Panel to make a definitive finding regarding the legal existence 
of existing use rights for the existing commercial and industrial properties within the subject land 
including 79 South Street, the material provided by Gadens establishes a pattern of consistent 
commercial or industrial usage extending beyond a 15 year period.  The section 97N process 
however, is the most appropriate method to legally establish existing use rights.  What is clear 
however, is that the application of the NRZ to the site does not diminish existing use rights or 
require the cessation of any lawfully established use.  Based on the Panel’s observations the 
current uses are not of an intensive industrial nature in terms of creating noise, dust and odours 
for example that are likely to unreasonably restrict the establishment of housing on lots within the 
subject land if existing or similar uses continue.  Nor do those uses prejudice the outcomes 
associated with applying the NRZ.  Potential issues of noise or odour can be managed through 
appropriate design responses at the permit application stage. 

Application of the Neighbourhood Residential Zone Schedule 1 

While the GRZ might normally be applied to transition sites to maximise housing yield potential 
and proximity to infrastructure, the Panel agrees with Council that the NRZ is the most appropriate 
residential zone to apply to the subject land given its context.  The subject land sits within a 
neighbourhood that is characterised by one and two storey detached dwellings in the area, all of 
which are within the NRZ1.  The subject land comprises relatively small lots which have limited 
capacity (even if consolidated) to achieve significant density yields given the prevailing 
neighbourhood character or that warrant an area specific Design and Development Overlay or NRZ 
schedule that sets out different neighbourhood character objectives or ResCode requirement 
variations.  The Panel agrees with Council’s observations that sufficient discretion exists within the 
NRZ for a development response that reflects the context of the subject land. 

The Panel supports the application of the NRZ and considers it consistent with Council’s housing 
policies, the Planning Policy Framework and PPN91. 

The Panel agrees with Council that the Housing Framework Plan forming part of Clause 02.04 
should be amended to show the subject land as a ‘Minimal change’ area. 

(v) Conclusions and recommendation 

The Panel concludes: 

• That the Amendment is strategically justified and is consistent with the Moreland 
Industrial Strategy. 

• That the application of the NRZ1 to the subject land is appropriate and strategically 
justified. 

• Existing use rights will continue to apply to uses lawfully established before the proposed 
change in zoning is approved and will not compromise the housing outcomes sought by 
the Amendment. 

• The Amendment will result in a Net Community Benefit. 
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The Panel recommends: 

 Moreland Planning Scheme Amendment C179more be adopted as exhibited subject to 
the following: 

a) Amend the Housing Framework Plan in Clause 02.04 to designate the subject 
land as a ‘Minimal change’ area as shown in Appendix B. 

3.2 Application of the Environmental Audit Overlay 

(i) The issue 

The issue is whether the application of the EAO to the subject land is appropriate and strategically 
justified. 

(ii) Relevant Ministerial Directions and Practice Notes 

Relevant Ministerial Directions and Practice Notes are: 

• Ministerial Direction No. 1 – Potentially Contaminated Land (MD1) 

• Ministerial Direction No. 19 – Preparation and content of Amendments that may 
significantly impact the Environment, Amenity and Human Health (MD19) 

• Planning Practice Note 30 – Potentially Contaminated Land, June 2005 (PPN30). 

(iii) Submissions 

The EPA’s submission stated: 

EPA reiterates the previous advice given in relation to the need for justification of the 
application of the EAO and in turn, deferral of the required audit.  EPA views the 
decision to proceed with exhibited documents and the application of the EAO as 
confirmation that Council have undertaken the steps in accordance with the Potentially 
Contaminated Land Practice Note (PPN30) and has determined that the EAO is the 
appropriate tool for the management of contaminated land. 

Council submitted that it had sought the view of the EPA on the Amendment consistent with 
MD19.  It identified that in April 2020 the EPA recommended that: 

• … there must be an assessment process to justify the application of the EAO, and 
in doing so deferral of the audit required.  Council must consider if the 
requirements have been met in order to justify the application of the EAO to the 
properties. 

• … Council ensure they have undertaken the steps in accordance with the PCL 
Practice Note to satisfy themselves that an EAO is required for each site. 

Council submitted that PPN30 and MD1 identified potentially contaminated land as meaning land 
that is, or has been, used for industry, mining, or storing chemicals, gas, wastes or liquid fuel (if not 
ancillary to another use of the land).  It said that MD1 requires a planning scheme amendment 
that would allow potentially contaminated land to be used for a sensitive use (residential), the 
planning authority must satisfy itself that the environmental conditions of that land are or will be 
suitable for that use. 

Council and Craigcare referred to the Phase 1 History Assessment of 77 and 87 South Street 
prepared for Craigcare at the request of Council by Compass Environmental prepare which 
concluded: 

Based on the findings of the assessment and review of the requirements of the DSE 
General Practice Note, Potentially Contaminated Land, June 2005, the sites were 
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considered to present medium potential for contamination due to the possible 
presence of imported fill and building demolition rubble (as per Table 1 – Potential For 
Contamination).  Based on the proposed re-zoning to a Neighbourhood Residential 
Zone and the potential for the sites to be developed for a sensitive use, the level of 
assessment required to support re-development would be completion of an 
environmental assessment, rather than a statutory environmental audit (as per Table 2 
– Assessment Matrix). 

Council submitted that while the assessment satisfied Council that the land would be suitable for a 
sensitive use following any required remediation works following an environmental audit, 
consistent with the Compass Environmental report it was reasonable to conclude that there was 
medium potential for contamination and the use of the EAO was a prudent measure.  This position 
was supported by Craigcare. 

(iv) Discussion and conclusion 

The application of the EAO has consequences for the use of land for a sensitive use which is likely 
as a result of the Amendment.  Before the commencement of a sensitive use (or the construction 
of buildings and works associated with a sensitive use) Clause 45.03-1 requires the issue of an 
environmental audit of the land or a statement be issued by environmental auditor that the 
environmental conditions of the land are suitable for a sensitive use.  Such a requirement can be 
costly and time consuming to satisfy.  The application of an EAO therefore should be carefully 
considered. 

MD1 identifies that a planning authority must satisfy itself that the land is suitable through an 
environmental audit.  PPN30 identifies that an environmental audit may not always be practical 
given but goes on to identify that based on the potential for contamination (high, medium or low) 
a site assessment6 can be undertaken as an audit alternative.  While neither Council nor the 
proponent has undertaken an environmental audit, a preliminary assessment has been 
undertaken by a qualified environmental professional for the two sites occupied by dwellings 
which, consistent with Table 1 of PPN30 had medium potential of contamination from the 
importing of fill.  The site history provided by Gadens Lawyers for the owner of 79 South Street 
would also suggest that any potential contamination from past site activities to be in the low-
medium range.  This indicates a contamination risk profile at the lower end of the scale, but in the 
absence of information about the existing commercial sites, the Panel agrees with Council that it is 
prudent to apply the EAO to the entirety of the subject land.  This will ensure the requirement for 
an audit or statement will be met in the future. 

The Panel notes the EPA’s submission and generally supports the position they have taken in 
regard to the application of MD1 and PPN30 as a full audit at the Amendment stage may have 
avoided the application of an EAO or identified early any future land management strategies.  The 
Panel notes however, that PPN30 does acknowledge that conducting an early audit is always 
practicable where it involves multiple sites in separate ownership. 

The Panel concludes that the application of the EAO to the subject land is appropriate and 
strategically justified. 

 
6  A preliminary review of site history (including current and previous uses and activities) by a suitably qualified 

environmental professional. PPN30 page 4. 
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4 Other issues 

4.1 Traffic and carparking 

(i) The issue 

The issue is whether the Amendment appropriately responds to traffic and carparking issues. 

(ii) Submissions 

The submission of Ms Attwater identified concerns about the impacts of the Amendment on 
existing on street parking and related traffic impacts on nearby streets.  She noted likely challenges 
for ambulances accessing the aged care facility and that it was difficult to know what the impacts 
would be on other streets given the lack of traffic impact assessment or consideration of Transport 
Integration Act 2010.  Ms Attwater’s supplementary submission expressed frustration at the lack 
of progress on the development of carparking plans and Parking Overlays for residential areas 
which she considered necessary to “facilitate a transition to quality residential environments which 
contribute to housing supply” consistent with the MIL. 

Council submitted that the purpose of the Amendment was to apply the NRZ to the subject land 
and that the expansion of the aged care facility or future housing development on the subject land 
was not within the scope of the Amendment.  It considered that because the Amendment only 
affected five properties and was looking to apply a minimal change residential zone that it was 
unlikely to have a significant impact on the local or metropolitan transport system.  Council noted 
that “the removal of commercial/industrial visits to the South Street properties may reduce the 
frequency of vehicle movements around the precinct” and that the future development of each site 
would be considered on its own merits including potential parking and traffic impacts. 

Craigcare’s submission supported the Council position. 

(iii) Discussion 

The Panel agrees with Council’s observation that this Amendment only seeks to rezone land 
consistent with the MILS and that traffic and parking issues associated with existing or future uses 
are more appropriately dealt with through the planning permit process.  It has not been 
demonstrated that the change in zoning will result in a greater level of traffic or parking than the 
current commercial uses of the subject land. 

The Panel is comfortable with the level of analysis of traffic and parking impacts associated with 
the Amendment undertaken by the Council.  The Amendment has a local focus, affects only a 
small geographic area and supports the scale of residential development prevalent in the area and 
will not generate the sorts of significant transport impacts requiring a coordinated approach with 
land use planning anticipated by the Integrated Transport Act. 

(iv) Conclusion 

The Panel concludes that the Amendment will not result in significant traffic or carparking impacts. 
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4.2 Open space 

(i) The issue 

The issue is whether the Amendment is supported by a sufficient level of open space. 

(ii) Submissions 

The submission of Ms Attwater raised the need for more open space in Moreland associated with 
population and housing growth and that the Moreland Open Space Strategy has not been 
reviewed since 2012. 

Council submitted that it was aware of the need to retain and pursue additional green space 
within the municipality.  Council identified that The Park Close to Home Framework identifies a 
goal to ensure access to parks within 500 metres safe walking distance of home and that the 
Jacinta Bartlett Reserve was located 50 metres from the subject land.  It also submitted that open 
space contributions would also be collected through future residential subdivision of the subject 
land. 

(iii) Discussion and conclusion 

The Panel understands that the point Ms Attwater was making in her submission was not so much 
that the development of subject land should address the quantum of open space in the 
municipality but that the availability of open space should be a strategic consideration when 
considering the future location and provision of housing.  This is a wider strategic issue for Council 
and not a matter relevant to the consideration of this Amendment.  That said the Panel is 
comfortable that the open space needs associated with the potential dwelling yields from a 
minimal change level of residential development of the subject land are well served by the close 
proximity of the Jacinta Bartlett Reserve. 

The Panel concludes that the open space needs resulting from the potential housing outcomes 
arising from the Amendment and future residential development of the subject land can be 
accommodated within open space in the immediate locality. 

4.3 Process issues 

(i) The issues 

The issues are: 

• whether appropriate notice of the Amendment was given 

• whether Council acted in accordance with its instruments of delegation in seeking 
authorisation and exhibition of the Amendment. 

(ii) Relevant legislation 

Relevant legislation is: 

• Section 19 of the Act sets out the notice requirements for exhibition of amendments. 

• Section 188(1) of the Act allows for delegation of the powers of a planning authority to an 
officer of the authority. 
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(iii) Evidence and submissions 

Ms Attwaters submission raised several issues about the way in which Council had managed the 
Amendment including: 

• the extent of notice given of the Amendment and lack of details in the notice about the 
role of Craigcare as the proponent 

• preparing and exhibiting the Amendment during the COVID 19 pandemic when more 
pressing needs and priorities existed 

• the validity of officer delegation in for publishing notice of the Amendment. 

Ms Attwater was critical that Council’s decision to seek authorisation and proceed to exhibition of 
the Amendment was not led by the relevant ward Councillors. 

Craigcare noted that in addition to the notice given by Council it had contacted land owners of the 
subject land in writing before the formal Amendment request was made. 

Council’s submission set out the notice given of the Amendment which included: 

• written notice to all properties proposed to be rezoned, adjoining and nearby properties 
(across the road) along with a fact sheet and contact details of Council officers 

• content consistent with the notice of amendment template provided by DELWP 

• notice in the Herald Sun newspaper on Thursday 5 November 2020 noting that the 
Herald Sun is a newspaper circulating in Moreland and that previously such notice had 
previously been placed in The Leader newspaper however that newspaper which was no 
longer published in print form in most parts of Melbourne, including Moreland 

• the Explanatory Report (available on the public website and upon request) which that the 
Amendment was made at the request of G2 Urban Planning on behalf of Craigcare 

• phone contact with landowners where possible. 

Council submitted that the proposed rezoning does not approve an extension of the Craigcare 
facility and that the approved extension of the aged care facility was advertised through the 
planning permit process in October 2018 when planning permit MPS/2007/13/B was assessed.  It 
identified that officers made the decision not to refer to Craigcare’s potential future development 
of the site in the fact sheet supporting the Amendment as this was not a guaranteed outcome of 
the rezoning.  Council noted that the submitter would not have received a letter about the 
Amendment as their property is located approximately 2 kilometres away from the subject land. 

Council submitted that the State Government changes to the Act in April 2020 addressed planning 
processes affected by COVID-19 public health restrictions.  The COVID-19 Omnibus (Emergency 
Measures) Bill 2020 made key changes to the Act which provided that planning processes in 
Victoria to continue.  Council stated that these changes “enabled and indeed required Council to 
continue to perform its role as planning and responsible authority and make decisions regarding 
planning scheme amendments”. 

Council identified that an unnoticed web-publishing issue meant that following its last review of 
delegation, the updated instruments were not published on its website, nor was the updated 
register of instruments.  While Council advised this issue had now been rectified the instruments 
of delegation were valid when used.  Council submitted that while it might be an expectation 
within the community that a ward Councillor move a motion there was no requirement for it. 
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(iv) Discussion and conclusion 

The Panel has not identified any deficiencies in the notice of the Amendment nor inconsistencies 
with the requirements of the Act.  The Panel agrees with Council that the COVID 19 pandemic has 
not placed a moratorium on the consideration of permit applications or amendments and it was 
appropriate that Council continue to undertake its strategic planning responsibilities consistent 
with the Act and to assist with the broader economic recovery of the state. 

While the Panel does not consider that the issues of Council voting protocols or delegation are 
relevant to the Amendment, it notes regardless that it may continue to hear submissions and 
make its report despite any defect, failure or irregularity in the preparation of the amendment.7 
  

 
7 Section 166(1) of the Act 
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Appendix A Document list 

No. Date Description Provided by 

1 23 March 
2021 

Copy of Amendment documents, submissions and Council report 
and minutes and Compass Environmental Phase 1 History 
Assessment of 77 and 87 South Street  

Council 

2 7 April 2021 Submitter location map “ 

3 20 April 2021 DELWP Authorisation letter “ 

4 22 April 2021 Letter from Gadens Lawyers for owners of 79 South Street, 
Hadfield seeking the Panel’s report to include specific reference 
to existing use rights continuing for the site 

Gadens 
Lawyers 

5 26 April 2021 Letter from Panel responding to Gadens Lawyers Panel 

6 “ Council Part A submission Council 

7 30 April 2021 Proponent submission Stephen 
Coleiro G2 
Urban 
Planning for 
Craigcare 

8 3 May 2021 Council Part B submission Council 

9 4 May 2021 Email advising non-attendance at Hearing and setting out key 
issues 

Ms Attwater 

10 “ Email advising that Joseph Bedros will rely on the Gadens Lawyers 
submission and would not be attending the Hearing 

Mark 
Stanojevic of 
ASK Planning 
Services Pty 
Ltd for Joseph 
Bedros 

11 “ Council closing submission and amended Housing Framework 
Plan 

Council 
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Appendix B Council’s proposed version of Clause 02.04: 
Housing Framework Plan 

 


